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SPEECH. 


The  question  being  on  the  amendment  offered  by 
Mr.  Stephens,  of  Georgia,  to  the  bill  introduced  by 
Mr.  C.  J.  Ingf.rsoll,  of  Pennsylvania,  to  refund 
the  fine  of  *1,000  assessed  upon  General  Jackson 
by  Judge  Flail  in  1815 — 

Mr.  DOUGLASS  rose  and  said: 

When  this  bill  was  introduced  by  the  learned 
gentleman  from  Pennsylvania,  [Mr.  C.  J.  Inger¬ 
soll,]  I  entertained  the  hope  that  it  would  be  per¬ 
mitted  to  pass  without  discussion  and  without 
opposition.  But  the  character  of  the  amendment 
submitted  by  the  gentleman  from  Georgia,  [Mr. 
Stephens,]  and  the  debate  which  has  taken  place 
upon  it  and  the  original  bill,  have  been  of  such  a 
nature  as  to  justify  and  require  the  friends  of  the 
bill  to  go  into  a  discussion  of  the  whole  subject. 
For  one,  I  am  not  disposed  to  shrink  from  the  in¬ 
vestigation  of  any  question  connected  with  this  sub¬ 
ject;  nor  am  I  prepared  to  acquiesce  silently  in  the 
correctness  of  the  imputations  cast  upon  the  friends 
of  this  measure  by  gentlemen  in  the  opposition. 
They  have  been  pleased  to  stigmatize  this  act  of 
justice  to  the  distinguished  patriot  and  hero  as  a 
humbug — a  party  trick — a  political  movement,  in¬ 
tended  to  operate  upon  the  next  presidential  elec¬ 
tion.  These  imputations  are  as  unfounded  as  they 
are  uncourleous;  and  I  hurl  them  back,  in  the  spirit 
which  they  deserve,  upon  any  man  who  is  capable 
of  harboring — much  less  expressing — such  a  senti¬ 
ment.  It  ill  becomes  gentlemen  to  profess  to  be  the 
real  friends  of  General  Jackson,  and  the  exclusive 
guardians  of  his  fame,  and  to  characterize  our  ef¬ 
forts  as  sinister  and  insincere, — while,  in  the  same 
breath,  they  charge  him  with  violating  the  Constitu¬ 
tion  and  laws,  and  trampling  with  ruthless  violence 
upon  the  judiciary  of  the  country.  They  seem  to 
act  upon  the  principle  that  the  most  successful  mode 
of  blackening  the  character  of  a  great  and  good 
man  is  to  profess  to  be  his  friends,  while  making 
unfounded  admissions  against  him,  which,  if, true, 
would  blast  his  reputation  forever.  If  these  are  to 
be  taken  as  the  kind  offerings  of  friendship,  well 
may  the  old  hero  pray  God  to  deliver  him  from  the 
hands  of  his  friends,  and  leave  him  to  take  care  of 
his  enemies. 

I  insist  that  this  bill  has  been  brought  forward 
and  supported  in  good  faith  as  an  act  of  justice — 
strict,  rigid,  impartial  justice  to  the  American  peo¬ 
ple,  as  well  as  their  bravest  defender.  The  country 
uts  an  interest  in  the  character  of  her  public  men; 
their  unsullied  fame  gives  brilliancy  to  her  glory. 
The  history  of  General  Jackson  is  so  inseparably 
connected  with  the  history  of  his  country,  that  the 
slightest  blot  upon  the  one  would  fix  an  indelible 
stain  upon  the  other.  Hence  the  duty,  the  high 
and  patriotic  duty,  of  the  Representatives  of  the 
people,  to  efface  every  unjust  stigma  from  the  spot¬ 
less  character  of  that  truly  great  man,  and  transmit 


his  name  to  posterity  adorned  with  all  the  charms 
which  the  light  of  truth  will  impart  to  it. 

The  charge  of  exerting  arbitrary  power  and  lawless 
violence  over  courts,  and  Legislatures,  and  civil  in¬ 
stitutions,  in  derogation  of  the  Constitution  and  laws, 
and  without  the  sanction  of  rightful  authority,  have 
been  so  often  made  and  reiterated  for  political  effect, 
that  doubtless  many  candid  men  have  been  disposed 
to  repose  faith  in  their  correctness,  without  taking 
the  pains  to  examine  carefully  the  grounds  upon 
which  they  rest.  A  question  involving  the  right  of 
the  country  to- use  the  means  necessary  to  its  defence 
from  foreign  invasion,  in  times  of  imminent  and  im¬ 
pending  danger,  is  too  vitally  important  to  be  yield¬ 
ed  without  an  inquiry  into  the  nature  and  source 
of  that  fatal  restriction  which  is  to  deprive  a  nation 
of  the  power  of  self-preservation.  The  proposition 
contended  for  by  the  opposition  is,  that  the  gene¬ 
ral  in  command,  to  whose  protection  are  committed 
the  country,  and  the  lives,  property,  and  liberties  of 
the  citizens  within  his  district,,  may  not  declare  mar¬ 
tial  law,  when  it  is  ascertained  that  its  exercise,  and 
it  alone,  can  save  all  from  total  destruction.  It  is 
gravely  contended  that,  in  such  an  awful  conjunc¬ 
ture  of  circumstances,  the  general  must  abandon  all 
to  the  mercy  of  the  enemy,  because  he  is  not  au¬ 
thorized  to  elevate  the  military  above  the  civil  au¬ 
thorities;  and  that,  too,  when  it  is  certain  that 
nothing  but  the  power  of  the  military  law  can  save 
the  civil  laws  and  the  Constitution  of  the  country 
from  complete  annihilation.  If  these  are  not  the 
positions  assumed  by  gentlemen  in  so  many  words, 
they  are  unquestionably  the  conclusion  to  which 
their  positions  necessarily  and  inevitably  conduct 
us;  for  no  man  pretends  to  venture  the  assertion 
that  the  city  of  New  Orleans  could,  by  any  human 
agency  or  effort,  have  been  saved  in  any  other 
manner  than  the  declaration  and  enforcement  of 
martial  law.  For  one,  I  maintain  that,  in  the 
exercise  of  this  power,  General  Jackson  did 
not  violate  the  Constitution,  nOr  assume  to  him¬ 
self  any  authority  which  was  not  fully  authorized 
and  legalized  by  his  position,  his  duty,  and  the 
unavoidable  necessity  of  the  case.  Sir,  I  admit 
that  the  declaration  of  martial  law  is  the  ex¬ 
ercise  of  a  summary,  arbitrary,  and  despotic 
power,  like  that  of  a  judge  punishing  for  contempt, 
without  evidence,  or  trial,  or  jury,  and  without 
any  other  law  than  his  own  will,  or  any  limit  to 
the  punishment  but  his  own  discretion.  The  power 
in  the  two  cases  is  analogous;  it  rests  upon  the  same 
principle,  and  is  derivable  from  the  same  source — 
extreme  necessity. 

The  gentleman  from  New  York,  [Mr.  Barnard,] 
in  his  legal  argument  to  establish  the  right  of  Judge 
Hall  to  fine  General  Jackson  one  thousand  dollars 
for  contempt  of  court,  without  the  forms  of  trial, 
has  informed  us  that  this  power  is  not  conferred  by 
the  common  law,  nor  by  statute,  nor  by  any  ex- 
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press  provision  of  the  Constitution;  but  is  inherent 
in  every  judicial  tribunal,  and  every  legislative  body. 
He  has  cited  the  decision  of  the  Supreme  Court  of 
the  United  States  in  support  of  this  doctrine;  and  I 
do  not  deem  it  necessary,  for  the  purposes  of  this  ar¬ 
gument,  to  question  its  soundness.  The  ground 
upon  which  it  is  held  that  this  extraordinary 
power  is  original  and  inherent  in  all  courts  and 
deliberative  bodies,  is,  that  it  is  necessary  to  ena¬ 
ble  them  to  perform  the  duties  imposed  upon, 
them  by  the  Constitution  and  laws.  It  is  said  that 
the  divine  and  inalienable  right  of  self-defence  ap¬ 
plies  to  courts  and  legislatures,  to  communities,  and 
states,  and  nations,  as  well  as  individuals.  The 
power,  it  is  said,  is  coextensive  with  the  duty; 
and,  by  virtue  of  this  principle,  each  of  these  bodies 
is  authorized  not  only  to  use  the  means  essential 
to  the  performance  of  the  duty,  but  also  to  exercise 
the  powers  necessary  to  remove  all  obstructions  to 
the  discharge  of  that  duty.  Let  us  apply  these 
principles  to  the  proceedings  at  New  Orleans,  and 
see  to  what  results  they  will  bring  us. 

General  Jackson  was  the  legally  and  constitu¬ 
tionally  authorized  agent  of  the  Government  and  the 
country  to  defend  that  city  and  its  adjacent  territory. 
His  duty,  as  prescribed  by  the  Constitution  and 
laws,  as  well  as  the  instructions  of  the  War  Depart¬ 
ment,  was  to  defend  the  city  and  country  at  every 
hazard.  It  was  then  conceded,  and  is  now  con¬ 
ceded  on  all  sides,  that  nothing  but  martial  law 
would  enable  him  to  perform  that  duty.  If,  then, 
his  power  was  commensurate  with  his  duty,  and  (to 
follow  the  language  of  the  courts)  he  was  author¬ 
ized  to  use  the  means  essential  to  its  performance, 
and  to  exercise  the  powers  necessary  to  remove  all 
obstructions  to  its  accomplishment, — he  had  a  right 
to  declare  martial  law,  when  it  was  ascertained  and 
acknowledged  that  nothing  but  martial  law  would 
enable,  him  to  defend  the  city  and  the  country. 
This  principle  has  been  recognised  and  acted  upon 
by  all  civilized  nations,  and  is  familiar  to  those  who 
are  conversant  with  military  history.  It  does 
not  imply  the  right  to  suspend  the  laws  and 
civil  tribunals  at  pleasure.  The  right  grows 
out  of  the  necessity;  and  when  the  necessity 
fails,  the  right  ceases.  It  may  be  absolute  or 
qualified,  general  or  partial,  according  to  the 
exigencies  of  the  case.  The  principle  is,  that  the 
general  may  go  so  far,  and  no  farther  than  is  abso¬ 
lutely  necessary  to  the  defence  of  the  city  or  dis¬ 
trict  committed  to  his  protection.  To  this  extent 
General  Jackson  was  justifiable;  if  he  went  beyond 
it,  the  law  was  against  him.  But  in  point  of  fact, 
he  did  not  supersede  the  laws,  nor  molest  the  pro¬ 
ceedings  of  the  civil  tribunals,  any  farther  than  they 
were  calculated  to  obstruct  the  execution  of  his 
plans  for  the  defence  of  the  city.  In  all  other  re¬ 
spects,  the  laws  prevailed,  and  were  administered  as  in 
times  of  peace,  until  the  Legislature  of  the  State  of 
Louisiana  passed  an  act  suspending  them  till  the 
month  of  May,  in  consequence  of  the  impending 
danger  that  threatened  the  city.  There  are  exigen¬ 
cies  in  the  history  of  nations  as  well  as  individuals, 
when  necessity  becomes  the  paramount  law  to  which 
all  other  considerations  must  yield.  It  is  that  great, 
first  law  of  nature,  which  authorizes  a  man  to  de¬ 
fend  his  life,  his  person,  his  wife  and  children,  at  all 
hazards,  and  by  every  means  in  his  power.  It  is 
that  law  which  authorizes  this  body  to  repel  aggres¬ 
sion  and  insult,  and  to  protect  itself  in  the  exercise 
of  its  legislative  functions;  it  is  that  law  which  ena¬ 
bles  courts  to  defend  themselves  and  punish  for  con¬ 


tempt.  It  was  this  same  law  which  authorized 
General  Jackson  to  defend  New  Orleans  by  resort¬ 
ing  to  the  only  means  in  his  power  which  could  ac¬ 
complish  the  end.  In  such  a  crisis,  necessity  con¬ 
fers  the  authority,  and  defines  its  limits.  If  it  be¬ 
comes  necessary  to  blow  up  a  fort,  it  is  right  to  do 
it;  if  it  is  necessary  to  smk  a  vessel,  it  is  right 
to  sink  it;  and  if  it  is  necessary  to  burn  a  city,  it 
is  right  to  burn  it.  I  will  not  fatigue  the  com¬ 
mittee  with  a  detailed  account  of  the  occurrences 
of  that  period,  and  the  circumstances  sur¬ 
rounding  the  general,  which  rendered  the  danger 
immediate  and  impending,  the  necessity  unavoid¬ 
able,  the  duty  imperative,  and  temporizing  ruinous. 
That  task  has  been  performed  with  such  felicity  and 
fidelity  by  the  gentleman  from  Louisiana,  [Mr.  Sli¬ 
dell,']  as  to  make  a  recital  of  the  facts  entirely  un¬ 
necessary.  The  enemy — composed  of  disciplined 
troops,  exceeding  our  force  four-fold  in  numbers — 
were  in  the  immediate  vicinity  of  the  city,  ready 
for  the  attack  at  any  moment.  Our  own  little  flotilla 
already  destroyed;  the  city  filled  with  traitors, 
anxious  to  surrender;  spies  transmitting  informa¬ 
tion  daily  and  nightly  between  these  traitors  and 
the  enemy’s  camp;  the  population  mostly  emigrants 
from  the  different  European  countries,  speaking 
various  languages,  unknown  to  the  general  in  com¬ 
mand,  which  prevented  any  accurate  information  of 
the  extent  of  the  disaff  ction;  the  dread  of  a  servile 
insurrection,  stimuli  ted  by  the  reclamations  and  the 
promises  of  the  enemy  ,  of  which  the  firing  of  the 
first  gun  was  tc  bi  the  signal; — th  se  were  some  of 
the  reasons  whu  h  produced  the  conviction  in  the 
minds  of  all  who  were  faithful  to  the  country,  and 
desirous  to  see  it  defended,  that  their  oidy  salvation 
depended  upon  the  existence  of  martial  law.  The 
Governor,  the  judges,  the  public  authorities  gener¬ 
ally,  and  all  the  citizens  who  espoused  the  Ameri¬ 
can  cause,  came  forward,  and  earnestly  entreated 
General  Jackson,  for  their  sakes,  to  declare  martial 
law,  as  the  only  means  of  maintaining  the  suprema¬ 
cy  of  the  American  laws  and  institutions  over  Brit¬ 
ish  authority  within  the  limits  of  our  own  territory. 
General  Jackson,  concurring  with  them  in  opinion, 
promptly  issued  the  order,  and  enforced  it  by  the 
weight  of  his  authority.  The  city  was  saved.  The 
country  was  defended  by  a  succession  of  the  most 
brilliant  military  achievements  that  ever  adorned 
the  annals  of  this  or  any  other  country,  in  this  or 
any  other  age.  Martial  law  was  continued  no  longer 
than  the  danger  (and,  consequently,  the  necessity) 
existed.  At  the  time  when  Louallier  was  imprison¬ 
ed,  and  Judge  Hall  was  sent  out  of  the  "city,  official 
news  of  the  signing  of  the  treaty  at  Ghent  had  not. 
been  received;  hostilities  had  not  ceased;  nor  had 
the  enemy  retired.  On  the  very  day  the  writ  of 
habeas  corpus  for  Louallier  was  returnable,  Gen¬ 
eral  Jackson  received  official  instructions  from  the 
War  Department  to  raise  additional  troops,  and  pre¬ 
pare  for  a  vigorous  prosecution  of  the  war.  Hearing 
a  rumor,  on  the  same  day,  that  a  treaty  of  peace  had 
been  signed,  he  sent  a  proposition  to  the  British 
general  for  a  cessation  of  hostilities  until  official  in¬ 
telligence  should  be  received;  which  proposition  was 
rejected  by  the  English  commander.  It  cannot  be  said, 
therefore,  that  the  war  had  closed,  or  the  necessity 
for  martial  law  had  ceased.  All  the  considerations 
which  induced  its  declaration,  required  its  contin¬ 
uance.  If  it  was  right  to  declare  it,  it  was  right  to 
enforce  and  continue  it.  At  all  events,  Judge  Hall 
and  his  eulogists  are  estopped  from  denying  the  pow¬ 
er  or  the  propriety  of  the  declaration  or  the  enforce- 
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ment  of  martial  law.  He  advised,  urged,  and  soli¬ 
cited  General  Jackson  to  declared;  and  subsequently 
expressed  his  approbation  of  the  act.  Yes,  even 
that  learned,  that  profound,  that  immaculate  judge, 
D.  A.  Hall,  himself  advised  and  approved  of  the 
proceeding.  Did  he  not  understand  the  Constitu¬ 
tion  and  laws  which  it  was  his  duty  to  administer? 
Or,  understanding  them,  did  he  advise  General  Jack- 
son  to  do  an  act  in  direct  violation  of  that  Constitu¬ 
tion  which  he  was  sworn  to  support  and  protect? 
Conscientious  judge!  Advise  a  military  officer,  when 
in  the  discharge  of  a  high  and  responsible  duty,  to 
violate  the  Constitution,  and  then  arrest  and  punish 
him,  without  evidence  or  trial,  for  that  very  viola¬ 
tion!  Rare  specimen  of  judicial  integrity!  Perfidious¬ 
ly  advise  the  general,  for  the  purpose  of  entrapping 
liim  into  the  commission  of  an  unlawful  act,  that  he 
might  wreak  his  vengeance  upon  him  according  to 
the  most  approved  forms  of  the  Star  chamber!  I 
would  like  to  hear  from  his  most  ardent  admirers  on 
this  floor,  upon  that  point.  It  is  material  to  the  for¬ 
mation  of  a  correct  judgment  upon  the  merits  of  this 
question.  One  of  two  things  is  necessarily  true  in 
this  matter:  either  he  was  guilty  of  the  most  infa¬ 
mous,  damnable  perfidy;  or  he  believed  that 
General  Jackson  was  acting  within  the  scope 
of  his  rightful  authority,  for  the  defence  of  the 
country,  its  Constitution,  and  laws.  In  either 
event,  his  conduct  was  palpably  and  totally 
indefensible.  Having  advised  the  course  which 
General  Jackson  pursued — even  if  he  had  changed 
his  opinion  as  to  the  correctness  of  that  advice, 
and  the  legality  of  the  acts  which  had  been  com-  j 
mitted  in  pursuance  of  it;  and  even  if,  under  these 
circumstances,  he  had  felt  it  his  duty  to  vindi¬ 
cate  the  supremacy  of  the  laws  and  the  authority 
of  his  court,  by  inflicting  the  penalty  of  the  law, — 
yet  a  mere  nominal  fine  (one  cent)  would  have  ac¬ 
complished  that  object  as  effectually  as  one  thousand 
dollars.  In  this  view,  it  was  not  a  case  requiring 
exemplary  punishment.  He  did  not  doubt — he 
could  not  doubt — that  the  general  had  acted  con¬ 
scientiously,  under  a  high  sense  of  duty;  and  if  he 
had  exceeded  his  authority — if  he  had  committed 
an  error — it  was  an  error  into  which  he  had  been 
led  by  the  advice  of  that  very  judge,  whose  duty  it 
was  to  know  the  law,  and  advise  correctly;  and 
who  afterwards,  with  the  shameless  perversity  of 
his  nature,  enforced  a  vindictive  penalty.  I  boldly 
assert  that  the  judgment  was  vindictive;  because 
the  amount  of  the  fine,  under  the  circumstances  of 
the  case,  is  conclusive  upon  that  point. 

But  if  I  should  grant,  for  the  sake  of  argument, 
(that  which  I  do  not  admit,)  that  General  Jackson 
exceeded  his  authority,  and  thereby  violated  the 
Constitution  and  laws,  and  that  Judge  Hall  was 
clothed  with  competent  power  to  punish  the  offence, 
still  I  am  prepared  to  show  that,  even  in  that  event, 
the  judgment  was  unjust,  irregular,  and  illegal. 

I  The  champions  of  Judge  Hall  on  this  floor  have 
debated  the  question  as  if  the  mere  declaration  of 
martial  law,  of  itself,  was  a  contempt  of  court, 
without  reference  to  the  fact  whether  it  actually  in¬ 
terrupted  and  obstructed  the  proceedings  of  the 
court.  Was  there  ever  a  more  fatal  and  egregious 
error?  Every  unlawful  act  is  not  necessarily  a  con¬ 
tempt  of  court.  A  man  may  be  guilty  of  every 
offence  upon  the  whole  catalogue  of  crime,  and 
thus  obtain  for  himself  an  unenviable  immortality, 
without  committing  a  contempt  of  court.  The  doc¬ 
trine  of  contempts  only  applies  to  those  acts  which 
obstruct  the  proceedings  of  the  court,  and  against 


which  the  general  laws  of  the  land  do  not  afford 
adequate  protection.  It  is  this  same  doctrine  of 
necessity,  conferring  power,  and  at  the  same  time 
restricting  its  exercise  within  the  narrow  limits  of 
self-defence.  The  rights  of  the  citizen,  the  liberties 
of  the  people  of  this  country,  are  secured  by  that 
provision  of  the  Constitution  of  the  United  States, 
which  declares  that  uthe  trial  of  all  crimes,  except  in 
cases  of  impeachment,  shall  be  by  jury;"  and  also 
the  amendment  to  the  Constitution,  which  requires 
“  a  presentment  or  indictment  of  a  grand  jury.  General 
Jackson,  as  well  as  the  humblest  citizen  and  the 
vilest  criminal,  was  entitled  to  the  benefit  of  these 
constitutional  provisions.  If  he  had  violated  the 
Constitution,  and  suspended  the  laws,  and  com¬ 
mitted  crimes.  Judge  Hall  had  no  right  to  punish 
him  by  the  summary  process  of  the  doctrine  of 
contempts,  without  indictment,  or  jury,  or  evidence, 
or  the  forms  of  trial.  It  is  incumbent  upon  those 
who  defend  and  applaud  the  conduct  of  the  judge, 
to  point  out  the  specific  act  done  by  General  Jack-, 
son,  which  constituted  a  contempt  of  court.  The 
mere  declaration  of  martial  law  is  not  of  that  char¬ 
acter.  If  it  was  improperly  and  unnecessarily  de¬ 
clared,  the  general  was  liable  to  be  tried  by  a  court 
martial,  according  to  the  rules  and  articles  of  war, 
established  by  Congress  for  that  purpose.  It  was  a 
matter  over  which  the  civil  tribunals  had  no  juris¬ 
diction,  and  with  which  they  had  no  concern,  un¬ 
less  some  specific  crime  had  been  committed,  or  in¬ 
jury  done;  and  not  even  then,  until  it  was  brought 
before  them,  according  to  the  forms  of  law.  Some 
|  specifications  have  been  made  in  the  speeches  of 
gentlemen  against  General  Jackson,  which  I  will 
notice  in  their  proper  order. 

The  first  is,  the  arrest  and  imprisonment  of  Lou- 
allier,  on  the  charge  of  instigating  treason  and  mu¬ 
tiny  in  the  general’s  camp.  It  is  immaterial,  for  the 
purposes  of  this  discussion,  whether  he  was  actu¬ 
ally  guilty  or  not.  He  stood  charged  with  the  com¬ 
mission  of  high  crimes,  the  punishment  of  which  was 
death.  He  was  believed  to  be  guilty,  and  consequent¬ 
ly  there  was  probable  cause  for  his  arrest  and  commit 
ment  for  trial,  according  to  the  doctrine  of  the  courts. 
If  permitted  to  go  at  large,  he  might  have  matured 
and  executed  his  plans  of  mutiny  and  treason,  by 
the  aid  of  the  British  army,  which  was  then  hover¬ 
ing  around  the  city.  But  supposing  this  arrest  to 
have  been  contrary  to  law,  as  gentlemen  contend: 
yet  it  was  no  contempt  of  court.  If  it  was  an  of¬ 
fence  at  all,  it  was  a  case  of  false  imprisonment, 
which  was  indictable  before  a  grand  jury,  and  tri¬ 
able  by  a  petit  jury.  Why  did  they  not  proceed 
against  General  Jackson  according  to  law,  and  give 
him  a  trial  by  a  jury  of  his  country,  and  obtain  a 
verdict  according  to  evidence?  The  answer  is  ob¬ 
vious:  they  could  not  procure  a  verdict  of  “guilty” 
from  an  honest  and  patriotic  jury,  who  had  fought  in 
the  defence  of  the  city  under  the  operation  of  that 
“terrible  martial  law,”  and  who  had  witnessed  the  ne¬ 
cessity  for  its  declaration,  and  its  glorious  effects  in 
the  salvation  of  the  country. 

The  next  specification  which  gentlemen  make 
against  Gen.  Jackson  is,  that  he  did  not  appear  be¬ 
fore  Judge  Hall  in  obedience  to  a  writ  of  habeas  cor¬ 
pus,  issued  by  the  judge  for  the  liberation  of  Loual- 
lier,  who  was  in  confinement  on  a  charge  of  mutiny 
and  treason.  A  simple  statement  of  the  facts  of  this 
case  will  carry  with  it  the  general’s  justification. 
The  evidence  shows  that  the  writ  was  issued  on  the 
fifth  of  the  month,  and  made  returnable  on  the  sixth 
before  Judge  Hall,  at  eleven  o’clock  in  the  morning. 
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and  that  it  was  never  served  on  Gen.  Jackson,  or 
shown  to  him,  until  the  evening  afterwards.  Hence 
it  was  impossible  for  him  to  have  complied  with  the 
injunctions  of  that  writ,  if  he  had  desired  to  do  so. 
The  writ  had  spent  its  force;  had  expired;  was 
functus  officio  before  it  reached  Gen.  Jackson.  There 
was  no  command  of  the  court  remaining  that  could 
he  obeyed;  the  time  had  elapsed.  These  facts  were 
distinctly  set  forth  by  Gen.  Jackson,  under  oath,  in 
his  answer  to  the  rule  of  court  requiring  him  to 
show  cause  why  he  should  not  be  punished  for  con¬ 
tempt;  and  they  have  never  been  denied  In  fact, 
there  is  an  abundance  of  corroborative  evidence  to 
the  same  effect.  From  these  facts,  it  is  clear— first, 
that  Gen.  Jackson  had  committed  no  contempt  of 
court;  and,  secondly,  if  he  had,  he  fully  purged  him¬ 
self  of  the  alleged  offence. 

The  next  specification  in  the  catalogue  of  crimes 
which  gentlemen  charge  upon  the  hero  of  New  Or¬ 
leans,  is,  that  he  forcibly  seized  and  retained  posses¬ 
sion  of  tiie  writ,  and  the  affidavit  on  which  it  was 
issued.  The  facts  are,  that  when  the  writ  and. af¬ 
fidavit  were  brought  to  him  for  service,  after  the 
time  for  its  return  had  elapsed,  and  it  had  become  a 
nullity,  he  discovered  that  a  material  alteration 
had  been  made,  in  the  handwriting  of  the  judge; 
not  only  in  the  writ,  but  also  in  the  affidavit,  with¬ 
out  the  consent  of  the  man  who  had  sworn  to  it. 
These  alterations  of  themselves  rendered  the  pa¬ 
pers  void,  even  if  they  had  been  originally  valid, 
and  had  not  expired  of  their  own  limitation;  but  as 
they  contained  the  evidence  upon  their  face  of  the 
crime  of  forgery,  it  was  important  that  General 
Jackson  should  retain  possession  of  them,  lest  they 
should  be  destroyed,  and  the  evidence  lost. 

With  this  view,  the  general  did  retain  the  origi¬ 
nals,  and  furnish  certified  copies  to  the  judge. 
These  transactions  did  not  occur  in  the  presence  of 
the  judge,  or  his  court,  nor  when  his  court  was  in 
session;  and  of  course  could  not  legally  be  punished 
by  the  summary  process  of  contempt.  *  If  they  were 
illegal,  why  not  give  the  benefit  of  a  fair  trial  by  a 
jury  of  his  country,  as  guarantied  by  the  Constitu¬ 
tion  and  laws?  No:  this  was  arbitrarily  and  un¬ 
justly  withheld  from  him;  thereby  denying  him  the 
privilege  of  proving  his  innocence. 

The  next,  and  the  last,  of  these  high  crimes  and 
misdemeanors  imputed  to  Jackson  at"New  Orleans, 
is  that  of  arresting  Judge  Hall,  and  sending  him  be¬ 
yond  the  limits  of  the  city,  with  instructions  not  to 
return  until  peace  was  restored.  The  justification 
of  this  act  is  found  in  the  necessity  which  required 
the  declaration  of  martial  law,  ana  its  continuance 
and  enforcement  until  the  enemy  should  have  left 
our  shores,  or  the  treaty  of  peace  should  have  been 
ratified  and  published.  The  judge  had  confederated 
with  Louallier  and  the  rest  of  that  band  of  conspira¬ 
tors  who  were  attempting  to  defeat  the  efforts  of  the 
American  general  for  the  defence  of  the  city.  Their 
movements  were  dangerous;  because  they  were  pro¬ 
tected  by  the  power  of  the  civil  law,  in  the  person  of 
Judge  Hall,  by  a  perversion  of  the  privileges  of  the 
writ  of  habeas  corpus.  The  general  was  driven  to 
an  extremity,  in  which  he  was  compelled  either  to 
abandon  the  city  to  whatever  fate  the  conspirators 
might  choose  to  consign  it,  or  to  resolutely  maintain 
his  authority  by  the  exertion  of  his  own  power. 
He  took  the  responsibility,  and  sent  the  judge  be¬ 
yond  the  lines  of  his  camp.  The  question  "arises, 
was  this  act  a  contempt  of  court?  The  court  was 
not  in  session;  he  did  not  interrupt  its  proceeding; 
he  did  not  obstruct  its  process;  but  he  did  imprison 


the  man  who  had  been  exercising  the  powers  of 
judge.  If  that  imprisonment  was  unlawful,  the 
general  was  liable  to  be  indicted  for  false  imprison¬ 
ment;  and,  like  any  other  offender,  to  be  tried  and 
condemned  according  to  the  forms  of  law.  But  the 
judge  had  no  right  to  sa.y,  “vengeance  is  mine,”  and 
I  will  visit  it  upon  the  head  of  my  enemy  until  the 
measure  of  my  revenge  is  full.  Now,  sir,  I  have 
disposed  of  all  the  specifications  of  crime  and  op¬ 
pression  and  tyranny  which  have  been  charged  up¬ 
on  General  Jackson  by  his  enemies  upon  this  floor,  in 
connexion  with  his  defence  of  New  Orleans.  I 
have  endeavored  to  state  the  facts  truly,  and  fairly 
apply  the  principles  of  law  to  them.  1  will  thank 
the  most  learned  and  astute  lawyer  upon  this  floor 
to  point  out  which  one  of  those  acts  was  a  contempt 
of  court,  in  the  legal  sense  of  that  term,  so  as  to  au¬ 
thorize  a  summary  infliction  of  punishment,  without 
evidence,  trial,  or  jury.  No  gentleman  has  yet  spe¬ 
cified  the  act,  and  explained  wherein  the  contempt 
consisted;  and  I  presume  no  one  will  venture  upon 
so  difficult  a  task.  It  is  more  prudent  to  deal  in 
vague  generalities,  and  high  sounding  declamation — 
first,  about  the  horrors  of  arbitrary  power  and  law¬ 
less  violence;  then  the  supremacy  of  the  laws,  and 
the  glorious  privileges  of  the  writ  of  habeas  corpus. 
These  things  sound  very  well,  and  are  right  in  their 
proper  place.  I  do  not  wish  to  extenuate  the  one,  or 
depreciate  the  other.  But  when  I  hear  gentlemen  at¬ 
tempting  to  justify  this  unrighteous  fine  upon  Gen¬ 
eral  Jackson,  upon  the  ground  of  non-compliance 
with  rules  of  court  and  mere  technical  formalities,  I 
must  confess  that  I  cannot  appreciate  the  force  of  the 
argument.  Incases  of  war  and  desolation,  in  times 
of  peril  and  disaster,  we  should  look  at  the  substance, 
not  the  shadow  of  things.  I  envy  not  the  feelings 
of  the  man  who  can  reason  coolly  and  calmly  about 
the  force  of  precedents  and  the  tendency  of  examples 
in  the  fury  of  the  war-cry,  when  “booty  and  beau¬ 
ty”  is  the  watchword.  Talk  not  to  me  about  rules 
and  forms  in  court,  when  the  enemy’s  cannon  are 
pointed  at  the  door,  and  the  flames  encircle  the  cu¬ 
pola!  The  man  whose  stoicism  would  enable  him 
to  philosophize  coolly  under  these  circumstances, 
would  fiddle  while  the  Capitol  was  burning,  and 
laugh  at  the  horror  and  anguish  that  surrounded 
him  in  the  midst  of  the  conflagration!  I  claim  not 
the  possession  of  these  remarkable  qualities.  I  con¬ 
cede  them  all  to  those  who  think  that  the  saviour  of 
New  Orleans  ought  to  be  treated  like  a  criminal  for 
not  possessing  them  in  a  higher  degree.  Their  course 
in  this  debate  has  proved  them  worthy  disciples  of 
the  doctrine  they  profess.  Let  them  receive  all  the 
encomiums  which  such  sentiments  are  calculated  to 


inspire. 

But,  sir,  for  the  purposes  of  General  Jackson’s  jus¬ 
tification,  1  care  not  whether  his  proceedings  were 
legal  or  illegal,  constitutional  or  unconstitutional, 
with  or  without  precedent,  if  they  were  necessan)  to 
the  salvation  of  that  city.  And  I  care  as  little  whether 
he  observed  all  the  rules,  and  forms,  and  technicali¬ 
ties,  which  some  gentlemen  seem  to  consider  the  per¬ 
fection  of  reason  and  the  essence  of  wisdom.  There 
was  but  one  form  necessary  on  that  occasion,  and 
that  was,  to  point  cannon  and  destroy  the  enemy. 

The  gentleman  from  New  York,  [Mr.  Bap.nard,] 
to  whose  speech  I  have  had  occasion  to  refer  so  fre¬ 
quently,  has  informed  us  that  this  bill  is  unprece¬ 
dented.  I  have  no  doubt  this  remark  is  technically 
true,  according  to  the  most  approved  forms.  I  pre¬ 
sume  no  case  can  be  found  on  record,  or  traced  by 
tradition,  where  a  fine,  imposed  upon  a  general  for 
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saving  liis  country,  at  the  peril  of  his  life  and  repu¬ 
tation,  has  ever  been  refunded.  Such  a  case  would 

I  furnish  a  choice  page  in  the  history  of  any  country.  I 
grant  that  it  is  unprecedented;  and  for  that  reason  we 
desire,  on  this  day,  to  make  a  precedent,  which  shall 
command  the  admiration  of  the  world,  and  be 
transmitted  to  future  generations  as  an  evidence  that 
the  people  of  this  age,  and  in  this  country,  were 
not  unjust  to  their  great  benefactor.  This  bill  is 
unprecedented,  because  no  court  ever  before  imposed 
a  fine  under  the  same  circumstances.  In  this  respect, 
Judge  Hall  himself  stands  unprecedented.  The 
gentleman  from  Louisiana  [Mr.  Dawson]  who  ad¬ 
dressed  the  committee  the  other  day,  told  us  that 
General  Wilkinson  declared  martial-law  at  New 
Orleans,  and  enforced  it,  at  the  time  of  Burr’s  con¬ 
spiracy.  Where  was  Judge  Hall  then,  that  he  did 
not  vindicate  the  supremacy  of  the  laws  and  the 
authority  of  his  court'  Why  did  he  not  then  in¬ 
flict  the  penalty  of  the  law  upon  the  perpetrator  of 
.  such  a  gross  infraction  of  the  Constitution  which 
he  was  sworn  to  defend  and  support?  Perhaps  his 
admirers  here  will  tell  us  that  he  did  not  advise, 
and  urge,  and  entreat  General  Wilkinson  to  declare 
martial-law.  I  believe  that  feature  does  distin- 
tinguish  the  two  cases,  and  gentlemen  are  entitled  to 
all  the  merit  they  can  derive  from  it.  I  am  informed 
that,  in  one  of  those  trying  cases,  during  the  last 
war,  which  required  great  energy  and  nerve,  and 
self-sacrificing  patriotism,  General  Gaines  had  the 
firmness  to  declare  martial-law  at  Sackett’s  harbor; 
and  when,  after  the  danger  had  passed,  he  sub¬ 
mitted  himself  to  the  civil  authorities,  he  received 
the  penalty  of  the  law  in  the  shape  of  a  public 
dinner,  instead  of  a  vindictive  punishment.  I  doubt 
not  many  other  cases  of  a  similar  nature  may  be 
found,  if  any  one  will  take  the  trouble  of  examin¬ 
ing  the  history  of  our  two  wars  with  Great  Britain. 

But  if  the  gentleman  from  New  York  intended  to 
assert  that  it  was  unprecedented  for  Congress  to 
lb  remunerate  military  and  naval  commanders  for 
fines,  judgments,  and  damages,  assessed  against 
them  by  courts  for  violating  the  laws  in  the  honest 
discharge  of  their  public  duties,  I  must  be  permitted 
to  inform  him  that  he  has  not  examined  the  legisla¬ 
tion  of  his  country  in  that  respect.  If  the  gentle¬ 
man  will  read  the  speech  of  the  pure,  noble,  and 
lamented  Linn,  in  the  Senate,  in  May,  1842,  he  will 
there  find  a  long  list  of  cases  in  which  laws  of  this 
kind  have  been  passed.  He  said: 

“There  were  precedents  innumerable  where  offi¬ 
cers  have  been  found  guilty  of  breaches  oflaw  in  the 
discharge  of  their  public  duty,  and,  therefore,  call 
ing  for  the  interference  of  a  just  government.  Of 
these,  it  is  only  necessary  to  introduce  a  few  where 
the  Government  did  interpose  and  give  relief  to  the 
injured  officer.  These  cases  commenced  as  early 
as  August,  1790,  and  have  continued  down  to  the 
resent  time.  Thus,  in  April,  1818,  Major  General 
acob  Brown  was  indemnified  for  damages  sus- 
*  tained  under  sentence  of  civil  law,  for  having  con¬ 
fined  an  individual  found  near  his  camp  suspected 
of  traitorous  designs.  At  the  same  session,  Cap¬ 
tain  Austin  and  Lieutenant  Wells  were  indemni¬ 
fied  against  nine  judgments,  amounting  to  upwards 
of  $6,000,  for  having  confined  nine  individuals  sus¬ 
pected  of  treachery  to  the  country.  In  this  case,  it 
was  justly  remarked  by  the  Secretary  of  War  (John 
C.  Calhoun)  that,  ‘if  it  should  be  determined  that  no 
law  authorized’  the  act,  ‘yet  I  would  respectfully 
■1  *  suggest  that  there  may  be  cases  in  the  exigencies' 
of  war,  in  which,  if  the  commander  should  transcend 


his  legal  power,  Congress  ought  to  protect  him,  and 
those  who  acted  under  him,  from  consequential  dam¬ 
ages.’ 

“In  the  case  of  General  Robert  Swartwout,  in 
1823,  the  committee  by  whom  it  was  reported, 
stated  that  ‘it  is  considered  one  of  those  extreme 
cases  of  necessity  in  which  an  over-stepping  of  the 
established  legal  rules  of  society  stands  fully  justi¬ 
fied.’  ” 

I  will  not  occupy  the  time  of  the  committee  with 
further  quotations,  but  will  refer  those  who  may 
wish  to  examine  the  subject  to  the  speech  itself,  and 
the  cases  there  cited.  These  cases  fully  sustain 
the  position  I  have  taken,  and  prove  that  the  Gov¬ 
ernment  has  repeatedly  recognised  and  sanctioned 
the  doctrine  that,  in  cases  of  “extreme  necessity ,  the 
commander  is  fullt  justified”  in  superseding  the 
civil  laws;  and  that  Congress  will  always  “make 
remuneration  when  they  are  satisfied  he  acted  with 
the  sole  view  of  promoting  the  public  interests  con¬ 
fided  to  his  command.”  The  principle,  deducible 
from  all  the  cases,  is,  that  when  the  necessity  is  ex¬ 
treme  and  unavoidable,  the  commander  is  fully  jus¬ 
tified;  and  when  it  is  less  imperative,  he  is  excu¬ 
sable,  provided  he  acted  in  good  faith;  and  in  either 
event,  Congress  will  always  make  remuneration. 

Then,  sir,  I  trust  I  have  shown  to  the  satisfaction 
of  all  candid  men,  that,  instead  of  this  bill  being 
unprecedented,  the  opposition — the  fierce,  bitter,  vin¬ 
dicative  opposition  to  its  passage,  is  unprecedented 
in  the  annals  of  American  legislation.  Are  gentle¬ 
men  desirous  of  making  General  Jackson  an  excep¬ 
tion  to  those  principles  of  justice  which  have  pre¬ 
vailed  in  all  other  cases?  They  mistake  the  charac¬ 
ter  of  the  American  people,  if  they  suppose  they 
can  sever  the  cords  which  bind  them  to  their  great 
benefactor,  by  continued  acts  of  wanton  injustice 
and  base  ingratitude.  Why  this  persevering  resist¬ 
ance  to  the  will  of  the  people,  which  has  been  ex¬ 
pressed  in  a  manner  too  imperative  and  authorative 
to  be  successfully  resisted?  The  people  demand  this 
measure;  and  they  will  never  be  quieted  until  their 
wishes  shall  have  been  respected,  and  their  will 
obeyed.  They  will  ask — they  will  demand  the 
reasons  why  General  Jackson  has  been  selected  as 
the  victim,  and  his  case  made  an  ignominious  ex¬ 
ception  to  the  principles  which  have  been  adopted 
in  all  other  cases,  from  the  foundation  of  the  Gov¬ 
ernment  until  the  present  moment.  Was  there  any 
thing  in  his  conduct  at  New  Orleans  to  justify  this 
wide  departure  from  the  uniform  practice  of  the 
Government,  and  single  him  out  as  an  outlaw,  who 
had  forfeited  all  claim  to  the  justice  and  protection 
of  his  country?  Does  the  man  live,  who 
will  have  the  hardihood  to  question  his  pa¬ 
triotism,  his  honesty,  the  purity  of  his  motives 
in  every  act  he  performed,  and  every  power  he  ex¬ 
ercised  on  that  trying  occasion?  While  none  dare 
impeach  his  motives,  they  tell  us  that  he  assumed 
almost  unlimited  power.  I  commend  him  for  it; 
the  exigency  required  it.  I  admire  that  elevation  of 
soul  which  rises  above  all  personal  considerations, 
and,  regardless  of  consequences,  stakes  life  and 
honor  and  glory  upon  the  issue,  when  the  salvation 
of  the  country  depends  upon  the  result.  I  also  ad¬ 
mire  that  calmness,  moderation,  and  submission  to 
rightful  authority,  which  should  always  prevail  in 
times  of  peace  and  security.  The  conduct  of  Gen. 

■  Jackson  furnished  the  most  brilliant  specimens  of 
j  each  that  the  world  ever  witnessed.  I  know  not 
'  which  I  ought  to  applaud  most — his  acts  of  high  re- 
(  sponsibility  and  deeds  of  noble  daring,  in  the  midst 
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of  peril  and  danger,  or  his  mildness  and  moderation 
and  lamb-like  submission  to  the  laws  and  civil  au¬ 
thorities,  when  peace  was  restored  to  his  country. 

Can  gentlemen  see  nothing  to  admire,  nothing  to 
commend,  in  the  closing  scene,  when,  fresh  from 
the  battle-field,  the  victorious  general — the  idol  of 
his  army  and  the  acknowledged  saviour  of  his  coun¬ 
trymen — stood  before  Judge  Hall,  and  quelled  the 
tumult  and  the  indignant  murmurs  of  the  multitude, 
by  telling  him  that  “the  same  arm  which  had  de¬ 
fended  the  city  from  the  ravages  of  a  foreign  enemy, 
should  protect  him  in  the  discharge  of  his  duty?”  Is 
this  the  conduct  of  the  lawless  desperado,  who  de¬ 
lights  in  trampling  upon  Constitution,  and  law, 
and  right?  Is  there  no  reverence  for  the  supremacy 
of  the  laws  and  the  civil  institutions  of  the  country 


displayed  on  this  occasion?  If  such  acts  of  heroism 
and  moderation,  of  chivalry  and  submission,  have 
no  charms  to  excite  the  admiration  or  soften  the 
animosities  of  gentlemen  in  the  opposition,  I  have 
no  desire  to  see  them  vote  for  this  bill.  The  charac¬ 
ter  of  the  hero  of  New  Orleans  requires  no  endorse¬ 
ment  from  such  a  source.  They  wish  to  fix  a  mark 
— a  stigma  of  reproach — upon  his  character,  and 
send  him  to  his  grave  branded  as  a  criminal.  His 
stern,  inflexible  adherence  to  Democratic  principles, 
his  unwavering  devotion  to  his  country,  and  his  in¬ 
trepid  opposition  to  her  enemies,  have  so  lon°- 
thwarted  their  unhallowed  schenes  of  ambition  and 
power,  that  they  fear  the  potency  of  his  name  on 
earth,  even  after  his  spirit  shall  have  ascended  to 
heaven. 


/ 


